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In WTO Dispute with the European Union Over Poultry,
China Wins Narrow Victory
On March 28, 2017, a World Trade Organization
(“WTO”) panel (the “Panel”) issued its report in
European Union – Measures Affecting Tariff
Concessions on Certain Poultry Meat Products.1
The dispute concerned the modification of tariff
concessions on certain poultry products by the
European Union (“EU”). The poultry products
included prepared turkey meat, cooked chicken
meat, processed chicken meat, and processed
duck, geese and guinea fowl meat. These
modifications were implemented after
negotiations had been held under Article XXVIII
of the GATT 1994. The EU had modified its
concessions on the relevant poultry products
through two distinct negotiations that resulted
in two “modification packages.”2
Importantly, in response to an outbreak of avian
influenza (bird flu) in China, the EU had
adopted several sanitary and phytosanitary
measures (“SPS measures”) that prevented
importation of certain poultry products from
China in February 2004.3 The WTO-consistency
of these SPS measures was not challenged by
China in this dispute. Instead, China challenged
the modification of tariff concessions on certain
poultry products adopted by the EU. Essentially,
China claimed that by not taking the existence of
these SPS measures into account in the
renegotiation of the EU’s tariff rate quota
(“TRQ”) involving these products, the EU
“cemented these SPS measures in stone” and
prevented China from ever obtaining a
significant share of the EU’s poultry market.
China considered that the measures adopted by
the EU were inconsistent with the EU’s
obligations under Articles I, II, XIII and XXVIII
of the GATT 1994. After consultations failed to
resolve the dispute, the Panel was established on
July 20, 2015.
In its Report the Panel rejected the majority of
China’s claims. For example, it declined to find
that the EU had acted inconsistently with its
obligations under Articles I, II and XXVIII of
the GATT 1994. However, the Panel did find
that the EU had acted inconsistently with
Article XIII of the GATT 1994 by not
recognizing that China held a substantial
interest in supplying the products under tariff
lines 1602 39 29 and 1602 39 80.
The Panel’s Findings with Respect to
Tariff Lines 1602 39 29 and 1602 39 80
Under Article XIII:2(d) and the
Chapeau of Article XIII:2 of the GATT
1994 and the Interpretation of the
Term “Special Factors”
China had argued that by not recognizing China
as a WTO member (a “Member”) holding a
substantial interest in supplying the products
covered by tariff lines 1602 39 29 and 1602 39
80, and by failing to seek agreement with China
on the allocation of the TRQs, the EU had acted
inconsistently with Article XIII:2(d) of the GATT
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1994.4 The Panel therefore had to assess whether
China was indeed a Member holding a
substantial interest in supplying these products
and whether, as China had argued, the SPS
measures constituted “special factors” that “may
have affected trade” in the relevant product. The
Panel declined to find that the SPS measures
themselves constituted “special factors” “insofar
as they apply equally to imports from all
Members in the same situation.”5 However, the
Panel considered that “changes in the import
shares held by different Members that have
occurred between the end of the representative
period selected and the time of the TRQ being
allocated” may need to be taken into account as
“special factors.” Consequently, the Panel found
that China’s increased ability to export poultry
products under certain tariff lines following the
relaxation of the SPS measures in July 2008 was
a “special factor” within the meaning of Article
XIII:2(d) and that the EU had acted
inconsistently with that provision by not
recognizing China as a Member holding a
substantial interest in supplying the relevant
products. For essentially the same reasons, the
WTO Panel found that the EU had acted
inconsistently with the chapeau of Article XIII:2
by not allocating a greater “all others” share of
the TRQs under the relevant tariff lines.6
The Panel’s Findings with Respect to
Articles I, II, XIII:4 and XXVIII of the
GATT 1994
China had also brought claims under three other
provisions of the GATT 1994. All of these claims
were rejected by the Panel.
ARTICLE XIII:4
In addition to its claims under Article XIII:2,
China argued that by refusing to enter into
“meaningful consultations” with China, the EU
violated its obligations under Article XIII:4 of
the GATT 1994. The Panel found that there were
insufficient agreed facts concerning the conduct
of the consultations to determine whether the
EU had indeed failed to do so. Accordingly, the
Panel held that China had failed to discharge its
burden of proof on this point and had failed to
demonstrate that the EU had indeed violated its
obligations under this provision.7
ARTICLE XXVIII:1 AND ARTICLE XXVIII:2
China further claimed that by refusing to
recognize China’s “principal supplying interest”
and “substantial interest” in the concessions at
issue in the First and Second Modification
Packages, the EU violated Article XXVIII:1 of the
GATT 1994. According to China, different and
more recent import reference periods should
have been used because these would have
provided a more accurate reflection of China’s
supplying interest. The Panel assessed whether
changes in import shares oblige the importing
Member to reappraise which Members hold a
principal or substantial supplying interest.
Relying, inter alia, on GATT/WTO practice, the
Panel found that such a legal obligation does not
exist.8 Therefore, the Panel rejected China’s
claim under Article XXVIII:1.
China further claimed that the TRQs adopted as
part of the First and Second Modification
Packages did not “maintain a general level of
reciprocal and mutually advantageous
concessions” not less favorable to trade than
those provided for in the GATT 1994 prior to the
negotiations within the meaning of Article
XXVIII:2. In China’s view, the TRQs should have
reflected “future trade prospects” calculated in
accordance with paragraph 6 of the
Understanding on the Interpretation of Article
XXVIII.9 Accordingly, the EU should have
calculated these prospects on the basis of what
import levels would have been in the absence of
the SPS measures. The Panel did not accept
China’s argument that the SPS measures
constituted “discriminatory quantitative
restrictions” and, therefore, rejected China’s
claim that the EU had acted inconsistently with
Article XXVIII:2 of the GATT 1994.10 Similarly,
the Panel rejected China’s claim that the EU was
obliged to calculate the total amount of the TRQs
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based on the import levels over the three years
preceding the conclusion of the Article XXVIII
negotiations.
ARTICLE I
In addition to its claims under Articles XIII and
XXVIII, China also claimed that by allocating all,
or the vast majority, of the TRQs to Brazil and
Thailand, the EU accorded an advantage to the
products originating in these countries that was
not accorded immediately and unconditionally
to the like product originating in China. Thereby,
according to China, the EU acted inconsistently
with the MFN-treatment obligation in Article I:1
of the GATT 1994. The Panel did not agree with
China’s argumentation on this point and found
that it had failed to demonstrate that “any
elements of the TRQ allocation fall within the
scope of Article I:1.”11
ARTICLE II
Finally, China also claimed that the higher out-
of-quota tariff rates violated Article II:1 of the
GATT 1994 as they exceeded the bound rates
inscribed in the EU’s Schedule of Concessions.
Essentially, China claimed that WTO
certification of the changes to a schedule arising
from modifications is a prerequisite for the entry
into force of such changes. The Panel rejected
this argument and found that nothing prevents a
Member from implementing the changes agreed
upon in Article XXVIII negotiations prior to
such certification. Therefore, the Panel was
unable to uphold China’s claim that the EU
violated Article II by giving effect to the
modifications arising from the negotiations prior
to the changes being reflected in the authentic
text of its schedule through certification.12
Relevance of the Findings in the
Panel Report
The importance of the Panel Report in EU –
Poultry is twofold. First, the Panel Report
provides an interpretation of Article XIII of the
GATT 1994, which deals with TRQs, and of
Article XXVIII, which deals with the
modification of the schedules of Members. These
provisions may become relevant in the context of
Brexit. When the United Kingdom formally
leaves the EU, the EU may be required to
renegotiate the value of its tariff concessions
with other Members. Similarly, it may have to
adjust its TRQs. The Panel’s interpretation of
both provisions could be highly relevant in this
regard. Second, the Panel Report interprets the
term “special factors” in the sense of Article XIII
of the GATT 1994. It thereby clarifies the
standard of proof that a Member claiming that it
has a substantial supplying interest in the
product concerned has to fulfil in order to be
recognized as such. It also clarifies that the
existence of regulatory measures (such as SPS
measures) does not, in and of itself, constitute a
“special factor.” However, the increase in
imports that occurs after the relaxation of such
SPS measures is a special factor that should be
taken into account by the Member imposing the
TRQ when it reassesses the allocation of that
TRQ. This interpretation will be relevant in
other disputes involving TRQs.
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